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Assembly Committee on Judiciary
Tuesday, February 8, 2022
Assembly Bill 933

Chair Tusler and members,

Thank you for allowing us to testify on Assembly Bill (AB) 933 which makes changes to require cash bail if
an individual violates a condition of pretrial release. The State Public Defender (SPD) appreciates the effort
to more narrowly tailor this proposal but remains concerned that the expansion of the use of cash bail will
result in an increase in pretrial detention at future risk to community safety.

It is a fundamental principle that individuals accused of committing a crime are presumed innocent until
proven guilty. As the U.S. Supreme Court has noted, “[i]n our society social liberty is the norm, and
detention prior to trial or without trial is the carefully limited exception.” (United States v. Salerno, 481 U.S.
739, 755, 107 S.Ct. 2095, 95 L.Ed.2d 697 (1987)). In determining whether to impose pretrial conditions of
release under current law, a court first considers whether an individual is likely to appear at future court
hearings. A monetary condition of release, bail, may be imposed only if the court finds that there is a
reasonable basis to believe it is necessary to ensure the individual’s appearance in court. The court may also
impose any reasonable non-monetary condition of release to ensure a defendant’s appearance in court, protect
members of the community from serious bodily harm, or prevent the intimidation of witnesses. Courts also
have the ability to deny pretrial release from custody to persons accused of certain violent crimes.

In addition, the U.S. Supreme Court ruled in Stack v. Boyle ((1951) 342 U.S. 1), that “Since the function of
bail is limited, the fixing of bail for any individual defendant must be based upon the standards relevant to the
purpose of assuring the presence of that defendant...” In other words, in deciding whether to impose cash
bail, a court must take into account the individual circumstances in each case. Read another way, the case
law says that courts are required to exercise discretion on what conditions to impose, including cash bail, for
pretrial release.

AB 933 removes this discretion from judges by requiring that if a person violates any condition of pretrial
release, that the court must impose cash bail or a secured bond. It is also important to consider removing that
discretion by considering the significant number of conditions that may be imposed. While some are obvious
(no contact with the victim or appear for future court proceedings), there are often conditions that may be
competing and set people up to fail. For instance, a condition to find or maintain employment set against
having to report for treatment or pretrial services that are only available during working hours. AB 933 treats
all conditions of release similarly rather than distinguishing between violations that pose a risk to public
safety and those that a violation of which does not warrant the imposition of cash bail.

Again, we appreciate the effort to offer a more tailored proposal regarding changes to cash bail. Assembly
Bill 933, however, still includes changes that we believe run afoul of case law and evidence based responses
to violations of pretrial release.
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